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CHALLENGING A QME REPORT THAT LACKS
SUBSTANTIAL MEDICAL EVIDENCE IN CALIFORNIA
WORKERS' COMPENSATION

Part 1: Overview and Key Findings

What This Report Covers

If you were hurt at work in California, a doctor called a Qualified Medical Evaluator (QME) may have
examined you and written a report about your injury. That report plays a major role in deciding how much
disability you have, what medical treatment you can receive, and how much your case is worth. But not every
QME report is good enough for a judge to rely on. This report explains how you can challenge a QME report
when it does not meet California's legal standard for substantial medical evidence.

Substantial medical evidence means evidence that is strong enough and reliable enough that a reasonable
person would accept it as support for a conclusion. Under California law, a QME report must meet specific
legal requirements before a Workers' Compensation Appeals Board (WCAB) judge can use it to make a
decision. The WCAB is the state agency that resolves workers' compensation disputes.

Key Legal Standard

Under the binding decision in Escobedo v. Marshalls, 70 Cal. Comp. Cases 604 (WCAB 2005) (en banc)
(https://law.justia.com/cases/california/workers-compensation-appeals-board/2005/gro-0029816.html), a QME
report must meet four requirements to qualify as substantial medical evidence:

e The doctor's opinion must be stated in terms of reasonable medical probability, meaning "more likely
than not" (greater than 50% likely)

e The opinion must be based on a complete medical history and a thorough personal examination — not
summaries or incomplete records

e The report must explain the reasoning behind the doctor's conclusions, not just state bare conclusions
e The report must apply correct legal rules, including the right standards for disability ratings and
apportionment (dividing disability between work-related and non-work-related causes)

Reports that fail these requirements can be challenged through motions to strike, requests for supplemental
reports, requests for a new QME panel, or cross-examination at trial.

Likelihood of Success

Your chance of successfully challenging a QME report depends on the type of problem you find:

e Procedural violations (the doctor did not personally examine you, did not sign under penalty of perjury, or
did not review your full medical records): Success likelihood is medium to high

e Bias (the doctor shows a predetermined belief regardless of facts): Success likelihood is medium when
you have documented evidence of the bias

e \Weak reasoning (the doctor gave conclusions without explaining how or why): Success likelihood is
medium

e Disagreements about medical judgment (you simply disagree with the doctor's impairment rating):
Success likelihood is low to medium

Part 2: Your Four Main Options for Challenging a QME Report

Option 1: Motion to Strike the Report

You can ask the WCAB judge to exclude the QME report from evidence entirely. You must show the report
has a clear deficiency, such as a violation of Cal. Lab. Code § 4628 (https://www.dir.ca.gov/t8/35.html) (the
statute requiring specific content in medical-legal reports) or evidence of predetermined bias under Cal. Code
Regs. tit. 8, § 41(c)(4) (https://www.dir.ca.gov/t8/41.html).

e \When to use it: Before trial or at trial, when the problem is clear and provable from the report itself



e Risk level: Medium — you need a clear, objective deficiency

Option 2: Request Record Development (Supplemental Report)

Instead of replacing the QME, you ask the same doctor (or an Agreed Medical Evaluator, a doctor both sides
choose together) to write a supplemental report that fixes the problem. This is the WCAB's preferred remedy
in most cases today.

e \When to use it: When the report has fixable problems like unclear reasoning or missing record review
e Risk level: Low to medium — this is the most common and accepted approach

e Downside: If the QME is genuinely biased, a supplemental report may just repeat the original flawed
conclusion

Option 3: Request a Replacement QME Panel

Under Cal. Lab. Code § 4062.3 (https://www.rjylaw.com/navigating-labor-code-4062-3-a-defense-attorneys-
guide-to-fair-medical-evaluations-in-workers-compensation-cases/) and Cal. Code Regs. tit. 8, § 31.5
(https://www.dir.ca.gov/t8/31_5.html), you can request a completely new QME panel. The WCAB grants this
only in rare situations where the original report cannot be fixed.

e \When to use it: When the QME showed clear bias, failed to conduct any meaningful examination, or
violated neutrality requirements

e Risk level: High — the WCAB rarely grants replacement and strongly prefers supplemental reports

Option 4: Cross-Examination at Trial

You can depose the QME (take sworn testimony before trial) or cross-examine the QME at trial to expose
flaws, then argue the judge should disregard the report.

e \When to use it: When you have alternative medical evidence from your treating doctor or another expert
e Risk level: Medium — most effective when combined with other strategies

Decision-Making Guide

Problem Type Recommended Action Success Likelihood
Procedural violation (§ 4628) Motion to strike or replacement Medium to high

Missing or weak reasoning Supplemental report, then trial argument Medium

Bias or predetermined conclusion|Bias challenge under § 41(c)(4) Medium (with documentation)
Medical judgment disagreement |Record development and alternative evidence|Low to medium

Part 3: The Law — Statutes That Govern QME Reports

Labor Code § 4628: Mandatory Report Requirements

Cal. Lab. Code § 4628 (https://www.dir.ca.gov/t8/35.html) is the main statute that sets requirements for
medical-legal reports in workers' compensation cases. It requires every QME to:

Take a complete occupational and medical history

Review and summarize all relevant medical records (not just summaries from the insurance company)
List all information received in preparing the report

State whether you had an attorney

Personally perform the evaluation (the doctor cannot delegate the exam to staff)

Sign the report under penalty of perjury (a legal declaration that everything in the report is true)

State the county where the report was signed

Address all required topics: nature of injury, date of injury, connection to employment, future treatment
needs, permanent disability percentage, and any employer misconduct

Important: Under Cal. Lab. Code § 4628(e) (https://bpkfirm.com/what-constitutes-substantial-
medical-evidence-in-california-Ic-4628/), failure to comply with these requirements "shall make the
report inadmissible as evidence." This means the judge cannot consider the report at all. This
language is absolute — there is no exception for "minor” violations.




Labor Code § 4062: The QME Dispute Process

Cal. Lab. Code § 4062 (https://employeesfirstlaborlaw.com/labor-code-%C2%A74062-objections-to-medical-
determinations/) establishes how medical disputes are resolved after a workplace injury. It sets up the system
for requesting QME panels. An important distinction exists between two types of challenges:

e Administrative objections (filed within 30 days, limited to four narrow procedural grounds) — these are
different from substantial evidence challenges

e Substantial evidence challenges (raised at trial before the WCAB judge) — these use the broader
Escobedo test and are more powerful

You cannot simply file an administrative objection claiming a report "lacks substantial evidence." You must
raise this argument at trial, relying on Cal. Lab. Code § 5313 (https://www.dir.ca.gov/wcab/Panel-Decisions-
2025/Billy%20John-JONES-Jr.-ADJ10959526.pdf) (which requires the judge to base decisions on evidence in
the record) and Cal. Lab. Code § 5903 (https://www.dir.ca.gov/t8/10945.html) (which requires WCAB
decisions to be supported by substantial evidence).

Labor Code § 4663: Apportionment Rules

Apportionment means dividing your permanent disability between work-related causes and non-work-related
causes. Cal. Lab. Code § 4663 (https://employeesfirstlaborlaw.com/labor-code-%C2%A74663-apportionment-
of-permanent-disability/) requires the QME to state what percentage of your permanent disability was caused
by work and what percentage was caused by other factors. The doctor must explain the "how and why"
behind those percentages. A report that simply says "50% is non-industrial" without explaining the medical
reasoning fails this requirement. See California Apportionment Case Law Outline (July 2024)
(https://www.pbw-law.com/wp-content/uploads/2024/06/Apportionment-Case-Law-Update-July-2024-logo.pdf)
and How to Analyze Apportionment — Judge Eric Ledger (https://calawyers.org/workers-compensation/how-
to-analyze-apportionment-by-judge-eric-ledger/).

Part 4: The Law — Regulations and the Escobedo Test

Regulation § 10682: What Reports Must Contain

Cal. Code Regs. tit. 8, § 10682 (https://www.dir.ca.gov/t8/10682.html) ("Physicians' Reports as Evidence")
lists the minimum content for medical-legal reports considered by the WCAB. Reports must include: date of
examination, injury history, patient complaints, list of all information received, medical history including prior
injuries, examination findings, diagnosis, opinion on disability and work limitations, cause of disability,
recommended treatment, whether permanent disability exists, apportionment analysis, and reasons for all
opinions.

This regulation creates a two-tier standard you must understand:

e § 4628 violations make reports entirely inadmissible — the judge cannot use them at all

e § 10682 content deficiencies affect the weight the judge gives the report but do not automatically
exclude it

Knowing which standard applies to your specific problem is critical for choosing the right challenge strategy.

Regulation § 41: QME Ethics and Neutrality

Cal. Code Regs. tit. 8, § 41 (https://www.dir.ca.gov/t8/41.html) establishes ethical rules for QMEs. Section
41(c)(4) requires that the QME's conclusions be "without bias either for or against the injured worker or the
claims administrator." When a QME shows a predetermined belief — a fixed opinion they will not change
regardless of facts — this violates the neutrality requirement.

The Escobedo Test: Four Requirements for Substantial Evidence

The binding decision in Escobedo v. Marshalls, 70 Cal. Comp. Cases 604 (WCAB 2005) (en banc)
(https://law.justia.com/cases/california/workers-compensation-appeals-board/2005/gro-0029816.html)
established a four-part test. Every QME report must satisfy all four parts:

1. Reasonable Medical Probability. The doctor must say the opinion is "more likely than not." Words like

"could be," "may be," or "is consistent with" are not strong enough. See also E.L. Yeager Construction v.
Workers' Comp. Appeals Bd. (Gatten), 145 Cal. App. 4th 922 (2006) (https://www.dir.ca.gov/wcab/Panel-
Decisions-2021/Andy-HURTADO-ADJ13077517.pdf).



2. Complete History and Thorough Examination. The doctor must personally examine you and review all
relevant medical records. Reports based on incomplete records or no examination fail this test. See West v.
IAC, 79 Cal. App. 2d 711 (https://www.Iflm.com/news-knowledge/steps-to-prevent-and-combat-a-poorly-
written-medical-legal-report/).

3. Reasoning, Not Just Conclusions. The report must explain "how and why" the doctor reached each
conclusion. A report that just states a number (like "15% disability") without explaining the medical logic is
deficient.

4. Correct Legal Theory. The report must apply the right legal rules — correct apportionment standards under
§ 4663, correct disability rating methods, and current medical guidelines.

The DWC Quality Assurance Checklist (https://www.dir.ca.gov/dwc/medicalunit/QUALITY-ASSURANCE-
CHECKLIST.docx) mirrors these requirements and provides the state's own benchmark for QME
performance.

Part 5: Recent Legal Developments (2024-2026)

The WCAB Now Prefers Record Development Over Replacement

The most important recent trend is the WCAB's strong preference for developing the record (ordering
supplemental reports) rather than replacing QME panels entirely. In Azimzadeh v. Burg & Broc
(https://www.ortholegalgroup.com/the-replacement-panel-process-for-gmes-in-california/), the Workers'
Compensation Judge struck QME reports and ordered a replacement, but the WCAB reversed this. Instead,
the WCAB ordered the case sent back for further development under the framework from McDuffie v. L.A.
County Metropolitan Transit Authority (WCAB 2002) (en banc) (https://law.justia.com/cases/california/workers-
compensation-appeals-board/2002/mon-254928.html).

The McDuffie decision holds that the preferred approach when medical records need development is to allow
the existing doctors to supplement their reports rather than appointing new evaluators. WCAB decisions from
2024-2025 consistently apply this principle.

Important: This means requests for replacement QME panels rarely succeed unless you can show
extraordinary circumstances — complete procedural failure, documented bias, or the QME being
unavailable.

§ 4628 Violations and Due Process (2025)

In Juan Salazar, ADJ10961264 (WCAB 2025) (https://www.dir.ca.gov/wcab/Panel-Decisions-
2025/JuanSALAZAR-ADJ10961264-ADJ13374764.pdf), the WCAB reaffirmed that § 4628 violations can
make reports inadmissible. However, the WCAB also held that before a judge strikes a report for a § 4628
violation, both the QME and the opposing party must receive notice and an opportunity to respond. You
cannot surprise the other side with a strike motion at trial without prior notice.

Bias Challenges Remain Available

Bias challenges under Cal. Code Regs. tit. 8, § 41(c)(4) (https://www.dir.ca.gov/t8/41.html) remain a viable
path. In Ponsi v. Gonzalez Unified School District, 2009 Cal. Wrk. Comp. P.D. LEXIS 277
(https://bradfordbarthel.com/2022/07/25/removing-a-gme-for-bias/), a QME stated that employment stress
"cannot cause hypertension regardless of the facts." The WCAB found this predetermined belief violated the
neutrality requirement and replaced the QME. Similarly, in Sineath v. Wells Fargo, 2014 Cal. Wrk. Comp. P.D.
LEXIS 508
(https://www.workcompcentral.com/news/article/id/69d596faf3ada6c1e3928de912688eaa73dcbc57), a QME's
refusal to apply the Almaraz-Guzman impairment rating method — calling it "a legalistic ploy" — disqualified
the report.

Other Recent Developments

e Medical review jurisdiction: The California Supreme Court's 2026 decision in lllinois Midwest Insurance
Agency v. WCAB (Rodriguez) (https://newsroom.courts.ca.gov/news/california-high-court-clarify-power-
medical-reviews-ongoing-care-0) clarified that treatment necessity disputes go through Independent
Medical Review (IMR), while causation and disability disputes remain with QMEs under the Escobedo
standard



e Updated medical guidelines: The Medical Treatment Utilization Schedule (MTUS)
(https://www.dir.ca.gov/dwc/mtus/mtus.html) has been updated through 2026. A QME report relying on
outdated guidelines may be challenged as based on incorrect medical theory

e Psychiatric injuries: Under Cal. Lab. Code § 4660.1(c)
(https://www.sullivanoncomp.com/blog/psychiatric-impairment-under-labor-code-4660), psychiatric
impairment add-ons for physical injuries are barred unless the injury resulted from a violent act or
catastrophic event. QME reports that fail to address this requirement face substantial evidence
challenges

Part 6: Arguments That Support Your Challenge

Argument 1: The Report Violates § 4628 (Procedural Deficiency)
Strength: Strong

When a QME report violates Cal. Lab. Code § 4628 (https://www.dir.ca.gov/t8/35.html), the report is
inadmissible as a matter of law. Common violations include:

The doctor did not personally conduct the examination (staff performed it instead)
The doctor did not review complete medical records, or only reviewed summaries
The penalty of perjury declaration is missing or defective

The report does not indicate the county where it was signed

Required topics (causation, impairment, future care) are not addressed

The statute is absolute: "Failure to comply with the requirements of this section shall make the report
inadmissible as evidence." The defense may argue the violation is "technical," but the law makes no exception
for technical violations. The 2025 decision in Juan Salazar, ADJ10961264 (WCAB 2025)
(https://www.dir.ca.gov/wcab/Panel-Decisions-2025/JuanSALAZAR-ADJ10961264-ADJ13374764.pdf)
confirms this, though it requires you to give proper notice before asking to strike the report.

Argument 2: The Opinion Is Not Stated as "More Likely Than Not"
Strength: Moderate to Strong

If the QME uses words like "could have," "may have," "is consistent with," or "possible" instead of "more likely
than not" or "to a reasonable medical probability," the opinion does not meet the legal standard. Under
Escobedo v. Marshalls, 70 Cal. Comp. Cases 604 (WCAB 2005) (en banc)
(https://law.justia.com/cases/california/workers-compensation-appeals-board/2005/gro-0029816.html), the
standard requires greater than 50% probability. An opinion that does not meet this threshold cannot support a
WCAB decision. See also Wies v. State of California, 2024 Cal. Wrk. Comp. P.D. LEXIS 224
(https://www.rjylaw.com/when-medical-opinions-fall-short-wcab-emphasizes-proper-standards-in-workers-
compensation-cases/), where a QME who said chemical exposures "could have" contributed to a condition
was found to have failed the reasonable medical probability standard.

Argument 3: Incomplete Medical History or Examination

Strength: Moderate to Strong

Under West v. IAC, 79 Cal. App. 2d 711 (https://www.Iflm.com/news-knowledge/steps-to-prevent-and-combat-
a-poorly-written-medical-legal-report/), medical opinions based on inadequate histories or incomplete
examinations cannot be substantial evidence. If the QME did not review key records (prior surgery reports,
MRI results, prior injury documentation), or conducted only a brief exam without proper testing, the report
lacks a sufficient factual foundation. One case involved a QME who received 650 pages of records
documenting a prior injury but then wrote that the applicant denied any prior injuries — suggesting the records
were never actually reviewed. See Common Reporting Flaws (https://arrowheadeval.com/3-most-common-
reporting-flaws-ways-to-avoid-them/).

Argument 4: No "How and Why" Explanation
Strength: Moderate

Escobedo requires that reports "set forth the reasoning behind the physician's opinion rather than mere
conclusions." A report that states "15% whole person impairment” without explaining the medical basis, or that



states "40% apportionment to pre-existing degeneration" without explaining how that degeneration actually
causes present disability, violates this standard. Under Cal. Lab. Code § 4663
(https://employeesfirstlaborlaw.com/labor-code-%C2%A74663-apportionment-of-permanent-disability/), the
QME must explain what non-industrial condition causes disability and how — not just that it exists.

Part 7: Additional Arguments and Defense Responses

Argument 5: Incorrect Legal Theory
Strength: Strong (When the Error Is Clear)

A QME opinion based on the wrong legal standard cannot be substantial evidence. Common errors include:

e Apportionment confusion: The QME confuses causation of injury with causation of disability — these are
different under Cal. Lab. Code § 4663 (https://calawyers.org/workers-compensation/how-to-analyze-
apportionment-by-judge-eric-ledger/). Apportionment must be based on what causes your current
disability, not simply whether you had a prior injury

e Apportionment to risk factors: The QME apportions disability to "age" as a general risk factor instead of
explaining how a specific age-related condition causes your present functional limitations

e Psychiatric injury errors: The QME awards or denies psychiatric impairment without addressing Cal. Lab.
Code § 4660.1(c) (https://www.sullivanoncomp.com/blog/psychiatric-impairment-under-labor-code-4660)
exceptions

e Outdated disability rating methods: The QME refuses to apply the Almaraz v. Environmental Recovery
Services / Guzman v. Milpitas Unified School District (WCAB 2009) (en banc)
(https://www.dir.ca.gov/wcab/EnBancdecisions2009/WCABEnBancAlmarazMGuzmanJ_Sep2009.pdf)
methodology that allows doctors to choose appropriate rating chapters. See also CA Court of Appeal —
Almaraz/Guzman (https://ccmpt.com/ca-court-of-appeal-upholds-the-decision-in-almarazguzman-case/)

Argument 6: Bias or Predetermined Conclusion

Strength: Strong (With Documented Evidence)

Under Cal. Code Regs. tit. 8, § 41(c)(4) (https://www.dir.ca.gov/t8/41.html), QME conclusions must be free
from bias. Examples of bias that courts have found disqualifying include:

e A QME who states in deposition or in the report that a certain condition "cannot" be caused by work,
regardless of facts (see Ponsi v. Gonzalez Unified School District, 2009 Cal. Wrk. Comp. P.D. LEXIS
277 (https://bradfordbarthel.com/2022/07/25/removing-a-gme-for-bias/))

e A QME who refuses to apply legally required methodology because the QME personally disagrees with it
(see Sineath v. Wells Fargo, 2014 Cal. Wrk. Comp. P.D. LEXIS 508
(https://www.workcompcentral.com/news/article/id/69d596faf3ada6c1e3928de912688eaa73dcbc57))

e A pattern of always ruling against injured workers across many cases

To prove bias, you typically need documentary evidence: deposition transcripts, statements in the report, or a
pattern of similar conclusions. Without clear factual support, bias arguments have low likelihood of success.

How the Defense Will Respond

You should expect the insurance company to raise these counterarguments:

e "The QME is a certified expert and deserves deference." Counter: Certification does not excuse failure to
meet legal standards. The Escobedo test applies to all QMEs regardless of credentials.

e "The deficiency is merely technical." Counter: Cal. Lab. Code § 4628(e) (https://bpkfirm.com/what-
constitutes-substantial-medical-evidence-in-california-lc-4628/) makes no exception for technical
violations — non-compliance means inadmissibility.

e "Your alternative evidence is weaker." Counter: If the QME report fails the substantial evidence test, the
judge cannot rely on it regardless of what other evidence exists. Under Cal. Lab. Code § 5313
(https://www.dir.ca.gov/wcab/Panel-Decisions-2025/Billy%20John-JONES-Jr.-ADJ10959526.pdf), the
judge must develop the record when evidence is insufficient.

e "You did not raise this issue in time." Counter: Substantial evidence challenges can be raised at trial and
preserved for appeal. However, you should raise the issue in your Pre-Trial Conference Statement to
avoid any waiver argument.



Part 8: Step-by-Step Procedural Roadmap

Phase 1: Assess the QME Report (Days 1-14)

1. Read the QME report multiple times. Flag sections that seem conclusory (stating conclusions without
reasons), equivocal (using uncertain language), or inconsistent with your medical records

2. Compare the QME's stated facts with your treating doctor's records and your own account of what
happened. Create a list of discrepancies

3. Check the report against § 4628 requirements: Does it include a penalty of perjury declaration? Does
it state the county? Did the doctor personally examine you? Did the doctor list all records reviewed?

4. Evaluate each Escobedo prong: (a) reasonable medical probability language, (b) complete history and
exam, (c) reasoning for conclusions, (d) correct legal theories

5. Categorize each deficiency as procedural (strongest grounds), factual (strong grounds), reasoning
(moderate grounds), or methodology dispute (weakest grounds)

Phase 2: Prepare Your Position (Days 15-30)

1. Consult your treating doctor. If your treating doctor disagrees with the QME's conclusions, get a
written report explaining why. This provides alternative evidence

2. File your Pre-Trial Conference Statement under Cal. Code Regs. tit. 8, § 10759
(https://www.dir.ca.gov/t8/10759.html), identifying the substantial evidence issue. State: "Applicant
contends the QME report dated [date] fails to constitute substantial medical evidence because [specific
deficiency]"

3. Send a meet-and-confer letter to the defense attorney identifying deficiencies and offering a path to
resolution (supplemental report, agreed medical evaluation, or settlement discussion)

4. Gather all medical records, imaging studies, job descriptions, and prior injury documentation.
Organize them chronologically

Phase 3: Develop the Record (Days 30-60)

If the deficiency is fixable (unclear reasoning, incomplete record review), consider requesting a supplemental
report from the QME:

1. Write a letter identifying what the QME needs to clarify and what additional records to review

2. Under Cal. Lab. Code § 4062.3 (https://www.rjylaw.com/navigating-labor-code-4062-3-a-defense-
attorneys-guide-to-fair-medical-evaluations-in-workers-compensation-cases/) and Cal. Code Regs. tit. 8,
§ 35 (https://www.dir.ca.gov/t8/35.html), serve the request and any additional materials on the opposing
party at least 20 days before sending them to the QME. This prevents an ex parte communication
violation (improperly contacting the doctor without the other side knowing)

3. Evaluate the supplemental response. If the QME corrects the problem, the challenge may no longer
be needed. If the QME simply repeats the original flawed analysis, proceed to trial

Phase 4: Present Your Case at Trial (Days 60+)

1. Prepare a written trial brief explaining the Escobedo framework, identifying specific deficiencies by
page number, and requesting the judge strike the report or give it minimal weight

2. If the QME testifies or was deposed, prepare cross-examination questions targeting gaps in records
reviewed, equivocal language, missing reasoning, and potential bias

3. Present your treating doctor's report or testimony as alternative evidence

4. In your closing argument, clearly state: "This report fails the substantial evidence standard because
[reasons]. The only reliable evidence supports [your position]."

Part 9: After Trial — Preserving Your Rights on Appeal

Filing a Petition for Reconsideration

If the trial judge relies on the deficient QME report despite your challenge, you can file a Petition for
Reconsideration with the WCAB Appeals Board. This is your appeal.



Critical: You must file within 20 days of the judge's decision under Cal. Lab. Code § 5900(a)
(https://francomunoz.com/how-to-appeal-a-denied-workers-compensation-claim/). Missing this
deadline waives your right to appeal. Your petition must be filed following the requirements of Cal.
Code Regs. tit. 8, § 10945 (https://www.dir.ca.gov/t8/10945.html).

In your petition, you must identify:

The specific QME report the judge relied on
The specific Escobedo prongs the report violates
How those deficiencies are material to the judge's decision

What the WCAB should do instead (reverse the decision, order a supplemental report, or order a new
evaluation)

What to Expect on Appeal

The WCAB Appeals Board generally defers to the trial judge's weighing of evidence. Your challenge is more
likely to succeed when the deficiency is objective and clear (a procedural violation or documented bias) rather
than a disagreement about how much weight the judge gave to the report. See Jachim Scheuing — WCAB
Significant Panel Decision (2024) (https://www.dir.ca.gov/wcab/SignificantPanelDecisions2024/JACHIM-
SCHEUING-Sandra.pdf).

Even on appeal, the WCAB often orders record development (supplemental reports) rather than full reversal.
Under Cal. Lab. Code § 5313 (https://www.dir.ca.gov/wcab/Panel-Decisions-2025/Billy%20John-JONES-Jr.-
ADJ10959526.pdf), the WCAB has an affirmative duty to ensure the record is properly developed before
making final decisions.

Burden of Proof

Under Cal. Lab. Code § 5705 (https://law.justia.com/cases/california/workers-compensation-appeals-
board/2005/gro-0029816.html), the burden of proof rests on the party holding the affirmative of the issue. In
most cases, you (the injured worker) bear the burden of proving your injury was work-related and the extent of
your disability. The employer bears the burden on defenses like apportionment to pre-existing conditions. If a
QME report supporting your position is struck, you may need alternative evidence to meet your burden.

Part 10: Alternative Strategies and Contingency Plans

Plan B: Settle Based on Reduced Case Value

If your challenge appears borderline and litigation costs are mounting, consider negotiating a settlement.
Frame it this way: if the QME report were struck, your case value would be higher; with the report given
reduced weight, the value is somewhere in between. Negotiate toward a middle ground that saves time and
money.

Plan C: Present Competing Medical Evidence

Rather than trying to exclude the QME report entirely, present your treating doctor's report alongside it. Argue
that when viewed together with all the medical evidence, your position prevails. This avoids the high bar for
striking a report and focuses on the preponderance of evidence standard — which side's evidence is more
convincing overall.

Plan D: Challenge Only the Weakest Part of the Report

If the QME report is strong on causation (agreeing your injury is work-related) but weak on apportionment
(incorrectly reducing your disability), accept the causation finding and focus your challenge only on the
apportionment analysis. This concentrates your resources on the issue with the highest impact.

Key Decision Points

e Days 0—-15: Decide whether to request a supplemental report (lower cost, allows time) or proceed to a
trial challenge (higher cost, faster)

e Days 15-45: If you requested a supplemental report, evaluate the response. If it fixes the problem,
adjust your strategy. If it does not, prepare for trial

e Days 45-60: Evaluate settlement value considering the weakness in the QME report. Compare the cost
of continuing litigation against the potential recovery if your challenge succeeds



Part 11: Timeline, Costs, and Evidence Checklist

Expected Timeline and Costs

Phase Timeframe |[Estimated Notes
Cost
Report assessment 0-2 weeks [$500-$1,500 |Attorney review of QME report and records
QME deposition (if needed) |3-8 weeks [$2,000-$5,000 |Valuable but not required
Supplemental report 4—-10 weeks [$500-$1,500 |Often faster and cheaper than replacement
request
Trial preparation 8—16 weeks [$2,000-$8,000 [Brief writing, expert coordination
Total to resolution 3-12 Varies widely |Depends on settlement, record development, or
months trial

Evidence Gathering Checklist

Complete medical records from all treating doctors, organized by date

Prior injury documentation (if apportionment is an issue)

Job description from your employer

Diagnostic imaging (X-rays, MRI, CT scans) with radiology reports

Deposition transcripts of the QME (if available)

Prior QME or AME reports in your case

Your treating doctor's written opinion disagreeing with the QME

Medical literature supporting your position (if applicable)

Records showing what documents the QME received versus what they actually discussed in the report

Part 12: Risk Warnings and Professional Conduct

Risks You Should Know About

Important: Once a QME issues a report, the insurance company has already seen the analysis.
Even if the report is later struck or given minimal weight, the insurance company may use the
QME's reasoning to inform their settlement position.

Important: If you raise your challenge too early (at the Pre-Trial Conference without a supporting
motion), the defense may have time to fix the problem with a supplemental report. If you raise it too
late (for the first time at trial), the judge may see it as an unfair surprise. The recommended
approach is to identify the issue in your Pre-Trial Conference Statement as a "potential trial issue”
while preparing your full argument for trial.

Important: On appeal, the WCAB gives deference to the trial judge’s weighing of evidence. Unless
your deficiency is objective and clear, appellate reversal is uncertain.

Attorney Responsibilities

If you have an attorney, California's Rules of Professional Conduct require your attorney to:

Understand the Escobedo framework and § 4628 requirements (competence obligation)

Explain the risks and benefits of a substantial evidence challenge to you (communication obligation)
Base all arguments on actual law and facts, not speculation (candor obligation)

Investigate the facts thoroughly before committing to a challenge (diligence obligation)

See How to Dispute a Biased QME or AME Report in Workers' Comp
(https://employeesfirstlaborlaw.com/how-to-dispute-a-biased-qme-or-ame-report-in-california-workers-comp/).

Recommended Next Steps

1. Review the QME report against the Escobedo checklist and § 4628 requirements described in this
report

2. Talk to your treating doctor about disagreements with the QME's conclusions



3. Determine whether the deficiency is procedural (higher success rate) or methodological (moderate
success rate)

4. Decide between requesting a supplemental report (lower cost) or proceeding directly to a trial
challenge (faster but more expensive)

5. Include the substantial evidence issue in your Pre-Trial Conference Statement if your case is at the
mandatory settlement conference stage

6. Prepare your trial presentation emphasizing the specific Escobedo prong the QME report violates
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Executive Summary

In California workers' compensation cases, a Qualified Medical Evaluator (QME) report serves as
foundational evidence determining permanent disability ratings, medical treatment authorization, causation
findings, and ultimate case value. However, not every report issued by a certified QME constitutes legally
admissible "substantial medical evidence" sufficient to support a Workers' Compensation Appeals Board
(WCAB) judge's decision. This research addresses the sophisticated legal question of how to strategically
challenge QME reports that fail to meet California's rigorous substantial evidence standard-a challenge
distinct from and far more powerful than the limited 30-day administrative objection process.

Key Findings: Under binding WCAB precedent established in [Escobedo v. Marshalls, 70 Cal. Comp. Cases
604 (2005)][2], substantial medical evidence requires that QME opinions be (1) framed in terms of reasonable
medical probability (meaning "more likely than not," or greater than 50% likelihood); (2) based on complete
medical histories and thorough examinations, not summaries or incomplete records; (3) supported by
reasoning that explicitly connects facts to conclusions; and (4) compliant with Labor Code Section4628's
mandatory content and procedural requirements[3][3]. Reports failing these criteria face vulnerability to
motions to strike, replacement QME panels, record development orders, or appellate reversal-depending on
procedural timing and strategic framing.

Risk Assessment & Likelihood of Success: The probability of successfully challenging a QME report as
lacking substantial evidence ranges from low to medium to high, depending critically on (a) the specific
deficiency category (procedural violations tend to succeed more readily than pure methodology disputes); (b)
timing and forum (trial-stage challenges succeed more often than appeal-stage attempts); (c) the availability of
alternative medical evidence supporting the worker's position; and (d) whether the deficiency is egregious or
borderline. When a report contains clear violations of Section4628 (e.g., physician did not personally conduct
examination, signed under penalty of perjury but omitted required location information, or relied on
summaries rather than complete medical records), courts have found reports inadmissible or struck them from
evidence[ 19][20]. Conversely, when the dispute involves clinical judgment disagreements about impairment
rating methodology or apportionment percentages within a reasonable range, courts more often exercise
deference to the QME and order "development of the record" rather than replacement[4][13].

Primary Strategic Options and Decision Framework:

Option 1: Motion to Strike (Pre-Trial or Trial)-Request that the WCAB judge exclude the QME report from
evidence entirely on grounds of substantial evidence non-compliance, typically raised at mandatory settlement
conference or trial. Risk Level: Medium. Success requires clear deficiency (procedural violation, complete
absence of medical examination, predetermined bias under 8 CCR Section41(c)(4)). Best deployed when the
deficiency is objectively demonstrable.

Option 2: Record Development (Most Common Current Approach)-Rather than seeking replacement, request
that the same QME or an AME (Agreed Medical Evaluator) provide a supplemental report clarifying or
correcting the deficiency. Risk Level: Low to Medium. This approach has become the WCAB's preferred
remedy and often succeeds where replacement requests fail[4]. Advantages: costs less, preserves existing
relationship with QME, provides second opportunity to present favorable evidence. Disadvantage: if the
underlying QME is biased or incompetent, a supplemental report may simply reaffirm the original flawed
conclusion.

Option 3: Request Replacement QME Panel-Under Labor Code Section4062.3 and 8 CCR Section31.5, seek a
new panel when the original report is deemed so deficient it cannot be rehabilitated. Risk Level: High. The
WCAB has significantly narrowed grounds for replacement over the past two years, favoring record
development instead[4][19]. Replacement succeeds primarily when the QME exhibits predetermined bias
(will not consider contrary evidence or competing medical theories), fails to conduct any meaningful
examination, or violates 8 CCR Section41(c)(4) neutrality requirements.
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Option 4: Cross-Examination at Trial-Depose the QME before trial or cross-examine at trial to expose
methodological flaws, factual inaccuracies, or bias, then argue at trial that the report should be disregarded.
Risk Level: Medium. Effective when combined with alternative medical evidence from your treating
physician or retained expert. Less effective as a sole strategy.

Recommended Decision-Making Framework:

If deficiency is procedural (Section4628 violation, missing examination, ex parte communication): Pursue
motion to strike or replacement. Success probability: medium to high.

If deficiency is methodological (questionable impairment rating, apportionment analysis): Pursue record
development first (supplemental report or AME), trial cross-examination, and alternative medical evidence.
Reserve replacement for extreme bias cases. Success probability: low to medium.

If resources limited (unrepresented worker, limited attorney budget): Focus on record development (lower
cost) and effective trial presentation using alternative medical evidence. Success probability: medium,
contingent on trial performance.

If bias evident (predetermined conclusions under Section41(c)(4), selective evidence review, repeated track
record favoring insurers): Frame as bias violation under 8 CCR Section41(c)(4), cite [Ponsi v. Gonzalez
Unified School District, 2009 Cal. Wrk. Comp. P.D. LEXIS 277][11][14] and [Sineath v. Wells Fargo, 2014
Cal. Wrk. Comp. P.D. LEXIS 508][11][14]. Success probability for replacement: medium.

Timeline & Deadline Considerations:

Pre-trial mandatory settlement conference: File motion to strike or objection to substantial evidence in Pre-
Trial Conference Statement if case is set for MSC; raises issue early and may incentivize settlement before
trial.

At trial: Raise substantial evidence deficiency in opening statement, during cross-examination, and in closing
argument. Request that judge either strike the report or give it minimal weight.

Post-trial appeal: If judge relied on the deficient report, file Petition for Reconsideration within 20 days
arguing insufficient substantial evidence support. Filing window is strict; delay waives appellate
challenge[16].

Supplemental report timeline: If requesting development of record, request must be timely (within reasonable
window before trial framing). Requests made at last minute may be denied as untimely.

Qualitative Likelihood of Success Assessment: Medium (with significant variance by deficiency type). Clear
procedural violations (Section4628 non-compliance, no examination conducted) have high to medium
likelihood of resulting in report exclusion or reduction in weight. Methodological disputes involving
reasonable professional disagreement have low to medium likelihood of resulting in replacement, but medium
likelihood of getting supplemental clarification and high likelihood of affecting weight judge assigns at trial.
Bias-based challenges under Section41(c)(4) have medium likelihood of resulting in replacement when
evidence shows predetermined belief the QME will not alter regardless of contrary evidence. Key caveat: As
0f2025-2026, the WCAB strongly prefers record development to replacement, meaning even justified
challenges often result in supplemental reports rather than new panels, which may or may not be satisfactory
depending on underlying QME's willingness to reconsider initial conclusions.

Legal Framework: Statutory Authority, Regulatory Requirements, and Binding Precedent
Statutory Foundation: Labor Code Section4628 and Section4062

[Labor Code Section4628][5][3] establishes the foundational requirement that all comprehensive medical-
legal reports must meet specific content and procedural standards. The statute mandates that "any physician
who writes a comprehensive medical-legal report for purposes of workers' compensation shall take a complete
occupational history and medical history; shall review and summarize, or arrange for the review and summary
of, the pertinent medical records; shall indicate all the information received in preparation of the report; shall
indicate whether the injured worker was represented by an attorney; shall perform the evaluation personally;
shall declare under penalty of perjury that all statements in the report are true and correct; shall indicate the
county in which it was signed; shall address all relevant issues; and shall render opinions as to the nature and
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extent of the injury, the date of injury, the medical condition as it relates to the employment, future treatment,
and, where requested, the percent of permanent disability and the existence of any serious and willful
misconduct on the part of the employer."[5] Critically, "[f]ailure to comply with the requirements of this
section shall make the report inadmissible as evidence and shall eliminate any liability for payment of any
medical-legal expense incurred in connection with the report."[5][3]

This Section4628 framework is not merely technical; courts have repeatedly struck QME reports from
evidence entirely based on Section4628 violations, particularly when the physician did not personally conduct
the evaluation, failed to review complete medical records, or signed without proper penalty of perjury
declaration[20][3]. A report that otherwise reaches conclusions a judge might find acceptable is rendered
"inadmissible" if Section4628 procedural requirements are violated-a powerful all-or-nothing weapon for
challenging fundamentally deficient reports.

[Labor Code Section4062][10] and [Section4062.2][9] establish the procedural framework for requesting
QME panels when medical disputes arise post-injury. However, these sections distinguish between
administrative objections (filed within 30 days of receiving a summary rating, challenging only four narrow
procedural grounds) and substantive trial-stage challenges to whether a report constitutes "substantial
evidence."[10] This critical distinction means a party cannot simply file an administrative objection to a QME
report claiming it "lacks substantial evidence"; instead, the party must raise this argument at trial before the
WCAB judge, leveraging Labor Code Section5313 (requirement that WCJ base findings on evidence in
record), Section5903 (WCAB decisions must be supported by substantial evidence), and Section5952 (burden
on parties to establish facts by preponderance of evidence or required standard).

Regulatory Requirements: Title 8, California Code of Regulations Section10682 and Section41

[Title 8, California Code of Regulations Section10682][12][12] ("Physicians' Reports as Evidence") specifies
the minimum content medical-legal reports must contain for consideration by the WCAB. Reports should
include: (1) date of examination; (2) history of injury; (3) patient's complaints; (4) listing of all information
received in preparation of report or relied upon for formulation of physician's opinion; (5) patient's medical
history including prior injuries and residuals; (6) findings on examination; (7) diagnosis; (8) opinion as to
nature, extent, and duration of disability and work limitations; (9) cause of disability; (10) treatment indicated
(past, continuing, future); (11) opinion as to whether permanent disability has resulted and whether it is
stationary; (12) apportionment of disability (if any); (13) for psychiatric injuries, determination of percent of
causation from actual employment events; (14) reasons for opinions; and (15) physician's signature.[12][12]

Critically, [Section10682(c)][12][12] provides that "[a]ll medical-legal reports shall comply with the
provisions of Labor Code section 4628. Except as otherwise provided by the Labor Code and the Rules of
Practice and Procedure of the Workers' Compensation Appeals Board, failure to comply with the requirements
of this rule will not make the report inadmissible but will be considered in weighing the evidence."[12][12]
This language creates a two-tier standard: Section4628 violations render reports entirely inadmissible;
Section10682 content deficiencies are considered in "weighing" evidence but do not automatically exclude
reports. Understanding which standard applies to a specific deficiency is therefore critical to predicting
outcome.

[Title 8, California Code of Regulations Section41][17] establishes detailed ethical and professional
requirements for QMEs. Section 41(c)(4) requires that QME "conclusions shall be based on the facts and on
the evaluator's training and specialty-based knowledge and shall be without bias either for or against the
injured worker or the claims administrator, or if none the employer."[17] This neutrality requirement has
become a powerful tool for challenging biased reports. When a QME demonstrates "predetermined belief”
that certain diagnoses cannot arise from employment (e.g., "I have never seen and never will find industrial
hypertension," as in [Ponsi v. Gonzalez Unified School District][11][14]), courts have found the report
violates Section41(c)(4) and therefore lacks substantial evidence or warrants replacement, even if
methodologically the report appears competent.[11][14][11][14]

Binding Precedent: The Escobedo Sequential Test and Substantial Medical Evidence

[Escobedo v. Marshalls, 70 Cal. Comp. Cases 604 (2005)][2][7][3] stands as binding en banc precedent
establishing the sequential analytical framework for determining whether medical evidence constitutes
"substantial evidence." The WCAB defined the analysis as follows:
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(1) Framing Standard: Reasonable Medical Probability

Medical opinions must be "predicated on reasonable medical probability,” meaning "more likely than not" that
a causal relationship exists-i.e., a greater than 50% likelihood.[2][7][3][8] This is a higher bar than "possible"
or "consistent with" but lower than "scientific certainty."[8][8] The opinion cannot rest on speculation,
surmise, conjecture, or guess.[7][3][3][53]. Practitioners challenging QME reports often cite this framework

when the report uses equivocal language ("could be," "may be," "is consistent with") rather than affirmative
causation findings.[2][7]

(2) Factual Basis: Complete History and Thorough Examination

The QME must base opinions on "an accurate history and examination."[2][7][3] This means: (a) the
physician must personally conduct the examination and history-taking; (b) the medical record review must be
comprehensive, not selective or summarized; and (c) if records are incomplete, the QME should note gaps or
request additional information before reaching final opinions.[5][3][3]. Reports based on summaries from
opposing counsel, incomplete medical records, or failure to examine the injured worker entirely have been
struck as lacking substantial evidence or found inadequate to support WCAB findings.[20][51]. One
instructive case involved a QME who reviewed 650 pages of subpoenaed records showing a preexisting
industrial injury to the same body part, yet wrote that the applicant denied any prior injuries-suggesting the
records were not actually reviewed despite being billed to the party.[33]

(3) Reasoning Requirement: Explicit "How and Why"

The report must "set forth the reasoning behind the physician's opinion rather than mere
conclusions."[2][7][3][3][53]. This "how and why" requirement is expressly referenced in modern WCAB
decisions and means the physician cannot simply state a conclusion without explaining the medical and
factual basis.[7][33][39]. For example, in apportionment disputes under Labor Code Section4663, the QME
must explain the "how and why" a non-industrial factor (e.g., age-related degeneration) contributes to
permanent disability-not merely assert that degeneration exists.[39][22][48][57]. Courts have rejected
conclusory statements like "applicant suffers from degenerative disc disease and therefore 70% of disability is
non-industrial" without explaining the biomechanical mechanism or comparative functional
impact.[39][22][48][57]

(4) Legal Theory Compliance

The report must apply correct legal theories.[2][7][3][3]. This requirement captures multiple dimensions: (a)
incorrect apportionment analysis under Section4663 (failing to distinguish causation of disability from
causation of injury, or improperly apportioning to age as a "risk factor" rather than as a cause of
disability)[25][22][48][57]; (b) misapplication of permanent disability schedules or AMA Guides[30]; (c)
incorrect causation standard (applying scientific certainty rather than reasonable medical
probability)[8][8][60]; and (d) failure to address statutory requirements for psychiatric injuries under
Section4660.1[23][26].

The Escobedo test has remained binding law for over 20 years and appears in virtually every WCAB decision
discussing substantial evidence.[2][7][3][44][8][3][53]. When challenging a QME report, counsel should
explicitly frame the deficiency within one or more Escobedo prongs.

Secondary Precedent: Specialized Substantial Evidence Applications
Reasonable Medical Probability vs. Scientific Certainty

[E.L. Yeager Construction v. Workers' Comp. Appeals Bd. (Gatten), 145 Cal.App.4th 922 (2006)][49]
clarified that in workers' compensation cases, the legal standard is reasonable medical probability (>50%
likely), not scientific certainty or epidemiological statistical confidence. This is critical when insurers argue
that QME opinions should be rejected because they are not based on peer-reviewed studies or do not meet
research protocol standards.[8][8][60] The QME's clinical judgment and experience matter; the opinion need
not be peer-reviewed or statistically significant.[49]

Complete vs. Incomplete Medical Histories
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[West v. IAC, 79 Cal.App.2d 711][34] (cited repeatedly in modern cases) establishes that medical opinions
based on "inadequate medical histories or examinations" cannot constitute substantial evidence.[34]. A 2024
WCAB decision reversed a WCJ's reliance on QME opinions when the QME had not reviewed key diagnostic
studies or prior treatment records.[44] The principle is that if the medical history is materially incomplete and
would likely change the physician's opinion, the report is not substantial evidence.

Bias Violations Under 8 CCR Section41(c)(4)

[Ponsi v. Gonzalez Unified School District, 2009 Cal. Wrk. Comp. P.D. LEXIS 277][11][14] and [Sineath v.
Wells Fargo, 2014 Cal. Wrk. Comp. P.D. LEXIS 508][11][14][14][11][14] establish that when a QME
manifests a predetermined belief-regardless of facts-that certain diagnoses cannot or should not be awarded as
industrial injuries, the report violates Section41(c)(4) and cannot constitute substantial evidence. In Ponsi, the
QME stated that employment stress cannot cause hypertension "regardless of the facts of a particular
case."[11][14][14][11] The WCAB held this predisposition rendered the report non-substantial and replaced
the QME.[11][14][14][11][14] Similarly, in Sineath, a QME's stated refusal to ever apply the Almaraz-
Guzman impairment rating methodology because he deemed it "a legalistic ploy" disqualified his
report.[11][14][14][11][14] These cases create a pathway for challenging QMEs with documented anti-
applicant or pro-defense bias.

Labor Code Section4628 Compliance as Predicate to Substantial Evidence

Recent decisions increasingly emphasize that Section4628 compliance is a non-negotiable predicate to
substantial evidence status. In [Juan Salazar v. ADJ10961264 (2025)][20][20], the WCAB reversed a WCl's
decision striking a QME report, holding that the WCJ violated due process by finding Section4628 non-
compliance without notice to the physician and opportunity to be heard.[20][20] However, the WCAB also
reaffirmed that Section4628 violations can render reports inadmissible.[20][20] The implication: a party
challenging a report on Section4628 grounds must first raise the issue before trial with proper notice, giving
the QME and opposing party opportunity to respond before striking.

Policy Guidance and Administrative Direction

The [DWC Quality Assurance Checklist][3][3][3] provides the Division of Workers' Compensation's own
operational standards for evaluating QME compliance with substantial evidence requirements. The checklist
explicitly requires that QME reports: (1) state opinions in terms of "reasonable medical probability"; (2) avoid
speculation; (3) address all applicable QME issues; (4) explain "how and why" conclusions were reached; (5)
note any inconsistencies in the medical record and how they were resolved; and (6) comply with all Labor
Code Section4628 requirements.[3][3][3] Practitioners can cite this checklist to establish benchmark
expectations for QME performance.

Current Legal Landscape: Developments 2024-2026 and Controlling Authority
Recent WCAB and Appellate Decisions
Record Development Preferred Over Replacement (Trend Since 2022)

The most significant recent development is the WCAB's strong preference for developing the record
(requesting supplemental reports) rather than replacing QME panels entirely. In [Azimzadeh v. Burg &
Broc][13], the WCJ struck QME reports and ordered replacement, but the WCAB rescinded this order and
instead remanded for further development per the [McDuffie v. L.A. County Metropolitan Transit
Authority][18][21] framework. The McDuffie decision, an en banc 2002 precedent still controlling, holds that
the preferred procedure when medical records require development is to allow supplementation by existing
physicians rather than appointment of new evaluators.[18][21] Modern cases from 2024-2025 consistently
apply this principle.[4][13][19]

Consequence for Practitioners: Requests for replacement QME panels rarely succeed absent extraordinary
circumstances (complete procedural failure, documented bias, or unavailability). Expect WCAB to order
supplemental reports instead. This is strategically significant: if the underlying QME is genuinely biased or
incompetent, a supplemental report may not resolve the problem. Conversely, if the deficiency is remediable
through clarification, supplemental reports often improve the record efficiently.

Section4628 Violations and Procedural Due Process (2025)
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[Juan Salazar ADJ10961264 (2025)][20][20] reaffirmed that Section4628 compliance is essential and
violations can render reports inadmissible. However, the decision also held that striking a report for
Section4628 non-compliance requires the WCJ to provide notice and opportunity to be heard to both the QME
and the opposing party before issuing the strike order.[20][20] The implications: (a) Section4628 violations
are powerful grounds for challenge; (b) but procedural regularity is required-cannot ambush the QME or
opposing party with a strike at trial without prior notice; (c) if proper notice is given, Section4628 violations
often succeed in excluding reports.

Bias Under Section41(c)(4): Continuing Vitality

Bias-based challenges under [8 CCR Section41(c)(4)][17][11][14][11] remain viable. The 2022 [Sineath v.
Wells Fargo][11][14][14][11][14] standard (QME's stated refusal to apply correct legal methodology renders
report non-substantial) has not been weakened by subsequent cases. However, the bar is high: documented
evidence of predetermined belief (often shown through prior deposition testimony, statements in report, or
pattern of similar conclusions across many cases) is required.[11][14][14][11][14]

Psychiatric Injury Causation Analysis (Recent Clarification)

[Labor Code Section4660.1(c)][23][26] bars psychiatric impairment add-ons for physical injuries absent
exceptions. Recent cases have clarified that psychiatric QME reports must carefully analyze causation:
whether the psychiatric injury is a "compensable consequence" of the physical injury or arises directly from
employment events.[23][26] QME reports that fail to make this distinction or mechanically apply old
causation analysis have been found lacking substantial evidence.[23][26]

Ninth Circuit Precedent and Northern California-Specific Practice

As an implicit federal question (burden of proof standards in administrative proceedings), workers'
compensation substantial evidence analysis reflects principles from federal administrative law. However,
California workers' compensation is entirely state-law governed, and Ninth Circuit precedent does not directly
control.[21] Northern California federal district courts (N.D. Cal., C.D. Cal.) occasionally address workers'
compensation issues in habeas corpus or civil rights contexts, but substantive substantial evidence standards
are set by California courts and the WCAB.[21]

San Francisco Immigration Court Reference (Inapplicable): The personalization section references San
Francisco immigration practice, but the current query involves workers' compensation, not immigration.
However, the analytical sophistication applied to immigration cases (record development, collateral
consequences, appellate strategy) translates usefully to workers' compensation substantial evidence disputes.

Regulatory and Policy Updates (2025-2026)
Rodriguez v. WCAB (2026) - IMR vs. QME Jurisdiction

The California Supreme Court's 2026 decision in [Illinois Midwest Insurance Agency v. WCAB
(Rodriguez)][40][37] clarified that utilization review (UR) and independent medical review (IMR) are the
exclusive mechanisms for resolving medical necessity disputes regarding ongoing treatment, even when that
treatment was previously authorized by the employer or insurer.[40][37] This decision does not directly
impact substantial evidence analysis for QME reports on causation, permanent disability, or apportionment,
but it does signal the court's willingness to strictly delineate QME jurisdiction (causation/disability issues) vs.
IMR jurisdiction (treatment necessity issues). The implication: QME reports addressing causation and
disability will be analyzed for substantial evidence under traditional Escobedo standards; QME reports
attempting to resolve treatment disputes may face jurisdictional attack.[40][37]

MTUS Updates (2026)

The Medical Treatment Utilization Schedule (MTUS) has been updated through 2026 with revised ACOEM
guidelines.[47][37] When a QME report relies on outdated medical treatment guidelines or fails to cite current
MTUS standards as incorporated into evaluation, this may support an argument that the report is based on
incorrect medical theory or fails to apply current scientific standards. This is a procedural/evidentiary
refinement rather than a change to substantial evidence doctrine, but it provides additional grounds for
challenging reports grounded in outdated medical literature.
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Apportionment Jurisprudence (Continuing Development)

The WCAB continues refining [Labor Code Section4663][22][25][22][48][57] apportionment analysis. Key
principles remain: (1) apportionment is to causation of disability, not injury; (2) the QME must quantify
approximate percentages, not merely assert that non-industrial factors "exist"; (3) the "how and why"
explanation must tie specific non-industrial causative factors to measurable functional loss; and (4) age-related
degeneration, standing alone as a "risk factor," does not support apportionment unless the specific
degenerative changes contribute to the present disability.[22][25][22][48][57] Reports that merely cite
"degenerative changes on MRI" without explaining causation to present disability are vulnerable to substantial
evidence challenge on grounds of incomplete reasoning.[39][22][48][57]

San Francisco-Specific Context and Northern California Practice Considerations
San Francisco Immigration Court Locations and Procedures (Inapplicable)

The personalization section specifies that this office practices immigration law with three locations (San
Francisco, Oakland, El Sobrante). However, the current query concerns workers' compensation dispute
resolution, which is handled by the Workers' Compensation Appeals Board (WCAB), not immigration courts.
For completeness: California has no separate "workers' compensation courts"; instead, the WCAB operates
through WCJ (Workers' Compensation Judge) hearing offices, with the statewide Appeals Board in San
Francisco providing appellate review.[38][41][52]

WCAB San Francisco Hearing Office Practice Notes

The WCAB San Francisco hearing office (located at [ 100 Montgomery Street, Suite 800, San Francisco, CA
94104][41]) handles cases from the Bay Area. Practitioners in this district should be aware of the following:

Master Calendar Expectations: The San Francisco office typically conducts initial MSCs (mandatory
settlement conferences) within 30-60 days of DOR (Declaration of Readiness) filing. Parties must be prepared
to frame issues and potential settlement range at MSC; judges often pressure settlement and may be reluctant
to set cases for full trial if significant medical dispute remains unresolved.[38][52]

Substantial Evidence Arguments at MSC vs. Trial: Raising substantial evidence deficiency arguments at MSC
can be strategically effective-it signals to the judge and opposing party that you are prepared to litigate the
medical evidence quality, which often incentivizes settlement. However, the judge will not formally rule on
substantial evidence at MSC; this remains a trial-stage determination.[38][52] Framing it as a "potential trial
issue" in the Pre-Trial Conference Statement sets the stage without forcing premature decision.

Trial Setup and Evidence Submission: San Francisco WClJs generally favor written medical evidence over live
testimony, per [WCAB Rule 10682(a)][12][12], which states "[d]irect examination of a medical witness will
not be received at a trial except upon a showing of good cause."[12][12] This means if you want to depose the
QME or have the QME testify live, you must make a "good cause" showing to overcome this presumption.
Alternatively, proceed entirely by written report and deposition transcript, which is the default practice.

Judge Preferences (General) : San Francisco WClJs vary in their receptiveness to substantial evidence
challenges. Some actively scrutinize QME report quality and are willing to strike or give reduced weight
based on methodological flaws. Others give significant deference to QME opinions unless deficiency is
egregious. Counsel should research specific judge's prior decisions (available through WCAB case search and
opinion databases) before trial.

Northern California ICE/ERO and State-Law Interactions (Inapplicable)

The personalization section references ICE enforcement, CBP, and criminal law consequences under Prop
47/64. These are inapplicable to workers' compensation cases, which are civil administrative matters with no
immigration or criminal law dimensions in the traditional sense.

California State Workers' Compensation Law Interactions
Labor Code Section4628 Personal Performance Requirement
California Labor Code Section4628 uniquely requires that the QME personally perform the

evaluation.[5][3][3] Unlike some states where physician assistants or nurses can perform examinations under
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physician supervision, California's statute is unambiguous: "the physician" must personally conduct
examination and history.[5][3] When a QME has delegated the examination to clinic staff and merely
reviewed records, this violates Section4628 and renders the report potentially inadmissible.[5][3][20][20] This
is a powerful Northern California-specific rule that does not exist uniformly across all states' workers'
compensation systems.

Labor Code Section5313 Record Development Duty

[Labor Code Section5313][69] imposes on both WClJs and the Appeals Board a constitutional mandate to
develop the record when evidence is incomplete or insufficient. This creates an affirmative duty: if counsel
challenges a QME report as lacking substantial evidence and the record is incomplete, the judge is obligated
to order supplementation or development rather than simply denying the challenge.[69] This duty underlies
the modern preference for supplemental reports over replacement panels.

Labor Code Section5705 Burden of Proof Allocation

[Labor Code Section5705][2][10] establishes that the burden of proof "rests upon the party holding the
affirmative of the issue."[2] In permanent disability and apportionment cases, the applicant typically bears the
burden of proof for industrial causation and disability quantum; the employer bears burden on affirmative
defenses (e.g., pre-existing condition apportionment). Understanding burden allocation is critical to substantial
evidence analysis: a QME report favoring the party with burden of proof may be sufficient, even if
questioned, because the burden-bearing party need only produce evidence equal to or exceeding opposing
evidence-not certainty.[2]

California Rules of Professional Conduct - Attorney Duties

If representing an injured worker, California Rules of Professional Conduct require competent representation,
including: (1) reasonable investigation of relevant facts (including identifying weaknesses in QME reports);
(2) understanding applicable law; (3) candor to tribunal (cannot mischaracterize record or case law); and (4)
zealous advocacy within bounds of law.[27] Counsel challenging QME reports must ensure arguments are
grounded in actual legal authority and not mere speculation about report quality.

Strategic Analysis Framework: Arguments Favoring Challenge and Defense Responses
Arguments Favoring Substantial Evidence Challenge

Failure to Comply with Labor Code Section4628 (Procedural/Structural Deficiency)
Strength: Strong

When a QME report violates Section4628 requirements, this is a structural defect rendering the report prima
facie inadmissible. Section4628 violations include:

Failure to personally conduct examination: Section4628 explicitly requires the "physician" conduct evaluation
personally; delegation to clinic staff violates this requirement[5][3][20][20][3]

Failure to review complete medical records: Section4628 requires review of "pertinent medical records";
summaries or selective review violate this[5][3][3]. One case involved a QME reviewing 650 pages of records
but then claiming applicant had no prior injuries-suggesting no actual review[33]

Missing penalty of perjury declaration: Section4628 requires physician "declare under penalty of perjury that
all statements in the report are true and correct"; missing or defective declaration violates this[5][3]

Failure to indicate county of signature: Section4628 requires report indicate "the county in which it was
signed"; omission is technical but formal violation[5][3]

Failure to address all required issues: Section4628 lists mandatory topics (nature of injury, date of injury,
medical condition as related to employment, future treatment, etc.); material omissions violate
Section4628[5][3]

Controlling Authority: [Labor Code Section4628(¢e)][5][3][3] provides that "[f]ailure to comply with the
requirements of this section shall make the report inadmissible as evidence and shall eliminate any liability for
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payment of any medical-legal expense incurred in connection with the report."[5][3][3] This is absolute
language: non-compliance = inadmissibility.

Government/Defense Response: Defense will likely argue that the deficiency is technical (e.g., missing county
designation) and should not render entire report inadmissible. Defense may also argue that even if report is
technically deficient, the substance addresses the issues and substantial evidence analysis should not be
defeated by form. Counter: Section4628 is unambiguous; "failure to comply"” has no exception for "technical”
violations. Moreover, [Juan Salazar (2025)][20][20] emphasized Section4628 compliance while confirming
previous caselaw allowing inadmissibility for violations.

Strategic Positioning: This is a "motion to strike" argument, best raised pre-trial with proper notice (include in
Pre-Trial Conference Statement or motion practice) and at trial. If violation is objectively demonstrable from
report face, likelihood of success is high to medium. If defense argues the violation is immaterial or technical,
likelihood drops to medium.

Failure to Apply "Reasonable Medical Probability" Standard (Legal Theory Defect)
Strength: Moderate to Strong

When a QME opinion is framed in terms of possibility, consistency, or equivocation rather than affirmative
"more likely than not" causation, this violates the Escobedo reasonable medical probability standard.

Examples of Deficient Framing:

"Applicant's symptoms are consistent with industrial injury" (not affirmative causation)
"Industrial exposure could have contributed to the condition" (possible, not probable)
"Applicant may have developed this condition from work" (equivocal)

"Causation is difficult to establish with scientific certainty, but employment factors are present" (mixing
scientific certainty with legal standard)

Correct Framing: "It is my opinion, to a reasonable medical probability (i.e., more likely than not), that
applicant's [condition] arose out of and in the course of employment based on [specific facts]."[7][3][3]

Controlling Authority: [Escobedo v. Marshalls][2][7][3][8][3][53] and [E.L. Yeager Construction
(Gatten)][49] establish that reasonable medical probability means >50% likelihood, and opinions not framed
in this manner are not substantial evidence.[2][7][3][8][49][3][53]

Government/Defense Response: Defense will argue that equivocal language is medically appropriate when
causation is complex or evidence is mixed. Defense may cite medical literature suggesting that absolute
causation rarely exists. Counter: Workers' compensation law imposes a lower standard than scientific
certainty; the legal rule requires affirmative opinion, and equivocation suggests the QME cannot meet the
legal threshold[49].

Strategic Positioning: When QME's language is equivocal, cite specific passages and frame as "opinion fails
to reach reasonable medical probability threshold." This is a moderate strength argument because courts
sometimes allow qualified opinion language, but if the report contains explicit statements that causation is
uncertain or speculative, likelihood of success increases to medium-high.

Inadequate Medical History or Incomplete Examination (Factual Basis Defect)
Strength: Moderate to Strong

[West v. IAC][34] and [McAllister v. Workmen's Comp. Appeals Bd.][66] establish that opinions based on
inadequate histories or incomplete examinations cannot constitute substantial evidence.[34][66] Common
scenarios:

QME examined applicant once for 15 minutes without reviewing detailed medical history: Report lacks
factual basis for comprehensive disability and apportionment analysis

Records not received before examination: QME formed opinions before reviewing complete medical file;
report states "upon receipt of complete records, my opinion may change" but no supplemental report issued
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Selective record review: QME received 500+ pages but discussed only favorable-to-defense records; ignored
treating physician notes, imaging studies, or prior injury documentation

No examination conducted at all: QME based opinion entirely on paper review without patient contact
(extreme scenario but has occurred)[20][51]

Controlling Authority: [Section4628][5][3][3] requires physician review "pertinent medical records";
[Escobedo][2][7][3] requires "accurate history and examination"; [West v. IAC][34] bars opinions on
"inadequate medical history or examinations."[34]

Government/Defense Response: Defense will argue examination was sufficient for the issues presented;
counsel may argue applicant failed to provide complete records timely and QME rendered best opinion
possible with available information. Defense may argue minor omissions in record review do not undermine
core opinions. Counter: If material records were available but not reviewed, this undermines report credibility.
Cite specific records (MRI showing prior degeneration, surgical reports, prior injury documentation) that
should have been considered but were not discussed in report[33][39].

Strategic Positioning: Compare what medical records were available (subpoena production, prior counsel
information) versus what QME actually reviewed (stated in report or discovered in deposition). If material
records were omitted, frame as "incomplete medical history" and cite [West v. IAC][34]. Likelihood of
success: medium to high if material records were clearly available and not reviewed; medium if gap is
ambiguous.

Lack of Reasoning and "How and Why" Explanation (Reasoning Defect)
Strength: Moderate

Escobedo requires that reports "set forth the reasoning behind the physician's opinion rather than mere
conclusions."[2][7][3][3][53] When a QME report contains conclusory statements without supporting medical
logic, this violates the standard.

Examples of Conclusory Statements:

"Applicant suffers from cervical strain. Causation: industrial injury. Opinion: 100% industrial causation." [No
explanation of mechanism, timeline, or medical reasoning]

"Whole person impairment: 15%. Apportionment: applicant's pre-existing degenerative disc disease accounts
for 40% of disability." [No explanation of how pre-existing degeneration contributes to present disability;
confuses pathology with causation]

"Future medical care: applicant will require ongoing pain management and possibly surgery." [No medical
reasoning for why this care is necessary or related to industrial injury]

Proper Reasoning:

"Applicant sustained acute cervical strain on [date] when lifting [specific activity]. Examination findings
[specific objective findings] are consistent with acute strain injury. Imaging shows [specific findings].
Treatment course [timeline] is typical for this injury. In my opinion, to reasonable medical probability, the
acute mechanism of injury directly caused the strain. Apportionment: Applicant had no prior cervical
complaints or imaging abnormalities documented; current imaging shows acute changes beyond baseline
degenerative changes. The acute industrial injury is the substantial cause of present
disability."[2][7][3][39][22]

Controlling Authority: [Escobedo][2][7][3][3][53], [Garza v. WCAB][67][34], [McAllister][66] all require
explicit reasoning connecting facts to conclusions.[2][7][3][3][53][67][34]

Government/Defense Response: Defense will argue that medical opinions inherently contain some expert
judgment and courts should not require defense-by-defense reasoning for every conclusion. Defense may
argue conclusion-based reports are standard medical practice. Counter: California law specifically requires
reasoning; this is not a superlative demand but a settled legal requirement.[2][7][3][3][53]

Strategic Positioning: Cite specific passages in report that are conclusory; highlight absence of reasoning. Flag
apportionment sections especially-apportionment reasoning is frequently conclusory and subject to successful
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challenge on this ground.[39][22][48][57] Likelihood of success: medium, because courts give some
deference to expert judgment, but strong reasoning defects can result in report being struck or heavily
discounted.

Incorrect Application of Legal Theory or Statutory Requirement (Legal Theory Defect)
Strength: Strong (when deficiency is clear)

Medical opinions based on incorrect legal theory are not substantial evidence.[2][7][3][3][53] Common
examples:

Apportionment confusion: QME confuses causation of injury with causation of disability, or apportions to
"age" as abstract risk factor rather than explaining how specific age-related condition causes present
disability[22][25][22][48][571[57]

Psychiatric injury analysis: QME fails to distinguish between psychiatric injury arising directly from
employment vs. as compensable consequence of physical injury; fails to address Section4660.1(c)
exceptions[23][26]

Permanent disability schedule misapplication: QME cites outdated AMA Guides version or applies
methodology inconsistent with [ Almaraz-Guzman][28][30] precedent allowing physician discretion in
methodology selection[28][30]

Medical Treatment Utilization Schedule (MTUS): QME recommends treatment or denies treatment necessity
without reference to current MTUS guidelines[47][37]

Controlling Authority: [Labor Code Section4663][22][25][22][48][57] (apportionment must be based on
causation to disability, not injury; must quantify percentages); [Section4660.1][23][26] (psychiatric injury
exceptions); [Almaraz-Guzman][28][30] (physician can use any AMA Guides chapter if proper reasoning
provided); MTUS adoption orders[47][37].

Government/Defense Response: Defense will argue that medical-legal disputes often involve application of
complex statutes and physician judgment is entitled to deference. Defense may argue minor misstatements of
legal principle do not undermine core medical opinions. Counter: If the legal theory error materially affects
the opinion (e.g., incorrect apportionment analysis means disability percentage is fundamentally wrong), the
opinion cannot be substantial evidence.[22][25][22][48][57]

Strategic Positioning: Identify the specific statutory requirement or legal rule (Section4663, Section4660.1,
etc.), cite controlling precedent, and show how QME's analysis deviates from legal standard. This is strongest
when coupled with specific alternative medical reasoning (e.g., "correct apportionment analysis would be X%,
not Y%"). Likelihood of success: medium to high when legal theory error is clear and material; medium when
error is technical or peripheral.

Bias or Predetermined Conclusion (Section41(c)(4) Violation)
Strength: Strong (when evidence of bias is documented)

[8 CCR Sectiond1(c)(4)][17][11][14][11] requires QME conclusions be "without bias either for or against the
injured worker or the claims administrator." When QME demonstrates predetermined belief regardless of
facts, this violates neutrality requirement and renders report non-substantial.

Examples of Bias Evidence:

Deposition testimony or report statement: "I have never found industrial hypertension and never will, because
employment stress cannot cause hypertension" (Ponsi)[11][14][14][11][14]

Pattern across multiple cases: QME renders opinions favoring defense in 95%+ of cases, suggesting systemic
bias rather than case-specific analysis

Refusal to apply applicable medical methodology: "I do not apply Almaraz-Guzman because it is a legalistic
ploy" (Sineath)[11][14][14][11][14]
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Circular reasoning: "Applicant reported symptom X, but I don't believe applicants are reliable reporters, so I
disregard X without medical basis for disbelief"

Controlling Authority: [Ponsi v. Gonzalez Unified School District][11][14][14][11][14], [Sineath v. Wells
Fargo][11][14][14][11][14] establish that predetermined beliefs violate Section41(c)(4) and render reports
non-substantial or warrant replacement.[11][14][14][11][14]

Government/Defense Response: Defense will argue that medical opinion inherently involves professional
judgment and skepticism; QME is entitled to professional opinion. Defense may argue deposition statements
are taken out of context or represent reasonable medical conservatism. Counter: There is a meaningful line
between professional skepticism and predetermined refusal to consider evidence; Ponsi and Sineath illustrate
that line[11][14][14][11][14].

Strategic Positioning: Bias arguments require documentary evidence (deposition transcript, report statements,
prior case pattern). Counsel should depose QME if bias is suspected and lock in testimony about general
medical philosophy. Obtain prior cases where QME evaluated for worker (possible through prior counsel,
defense discovery) to establish pattern. Likelihood of success: medium to high with documented evidence;
low without clear factual support for bias allegation.

Arguments Opposing Challenge / Government's Strongest Defense
Deference to Qualified Expert and Presumption of Regularity

Defense will argue that QME is state-certified and presumed to conduct proper evaluation; challenging report
requires clear evidence of deficiency, not mere disagreement with conclusion. Defense will cite presumption
that administrative processes are regularly conducted and reports are presumed valid absent evidence to
contrary. Counter: Presumption applies to procedure, not substance; substantial evidence standard is not
deferential but requires affirmative demonstration of support[2][7][3].

Alternative Medical Evidence is Weaker

Defense will argue that even if QME report has minor deficiencies, treating physician's report or applicant's
testimony is less reliable, so QME report should prevail. Counter: If QME report is non-substantial, it cannot
serve as basis for finding regardless of what other evidence exists; WCAB must develop record or order new
evaluation[69].

Deficiency is Technical, Not Substantive

Defense will argue missing county designation or other formal Section4628 requirement does not undermine
substance of medical opinion. Counter: Section4628(e) explicitly states non-compliance renders report
inadmissible; no exception for "technical" violations[5][3].

Applicant Failed to Preserve Objection

Defense will argue applicant must raise substantial evidence challenge pre-trial (in Pre-Trial Conference
Statement or motion practice) or waives it. Counter: Substantial evidence challenges can be raised at trial or
on appeal; Section5313 imposes affirmative duty on judge to ensure record is substantial[69].

Practical Implementation: Procedural Roadmap and Evidence Gathering
Phase 1: Case Assessment and Initial Objection Strategy (Days 1-14)
Step 1.1: Obtain and Thoroughly Review QME Report

Read report multiple times, flagging sections that appear conclusory, equivocal, or inconsistent with
applicant's medical history

Compare QME's stated facts (applicant's history, job duties, medical findings) with applicant's own account
and treating physician records

Create spreadsheet: Column 1 = QME's factual statement; Column 2 = Treating physician record or applicant
account; Column 3 = Discrepancy or deficiency noted

Step 1.2: Assess QME Report Against Escobedo Four-Prong Framework
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Prong 1 (Reasonable Medical Probability): Does report affirmatively state opinion is "more likely than not" or
"to a reasonable medical probability"? Or does it use equivocal language ("could," "may," "possible,"
"consistent with")?

Prong 2 (Factual Basis): Does report indicate QME personally examined applicant? Does it reference
complete medical records? Are key treating physician records mentioned in discussion?

Prong 3 (Reasoning): Does report explain "how and why" conclusions are reached? Are causation
mechanisms explained? Is apportionment reasoning explicit?

Prong 4 (Legal Theory): Are statutory requirements (Section4628, Section4663, Section4660.1, MTUS)
properly applied?

Step 1.3: Check Section4628 Compliance

Review report for presence of required elements: (1) occupational and medical history; (2) list of medical
records reviewed; (3) date of examination; (4) penalty of perjury declaration; (5) county of signature; (6)
address of all required issues (causation, impairment, future care, etc.). Create checklist.

Step 1.4: Identify Specific Deficiencies and Categorize

Organize deficiencies into categories:

Procedural/Structural (Section4628 violations) -> High priority, strong legal grounds
Methodological (incorrect guidelines, flawed analysis) -> Medium priority, moderate legal strength
Factual (incomplete history, ignored records) -> Medium to high priority depending on materiality
Bias (predetermined conclusion) -> Highest priority if evidence available, but hardest to prove
Step 1.5: Consult with Treating Physician and Obtain Rebuttal Opinion

Before committing to challenge, ensure treating physician or retained expert can rebut QME's key
conclusions. If treating physician disagrees with QME's causation or apportionment findings, get that in
writing (progress note, supplemental report). This provides alternative evidence should QME report be
excluded.

Phase 2: Pre-Trial Positioning (Days 15-30)
Step 2.1: Include in Pre-Trial Conference Statement

File Pre-Trial Conference Statement [per WCAB Rule 10759(b)][54] identifying substantial evidence issue as
a trial topic. Use language: "Applicant will contend at trial that QME report dated [X] fails to constitute
substantial medical evidence on the grounds of [specific deficiency] and should be struck from evidence or
given minimal weight."[54] This puts opposing party and judge on notice.

Step 2.2: Send Meet-and-Confer Letter to Defense Counsel

Identify specific deficiencies and offer path to resolution: (1) Supplemental report addressing deficiency; (2)
AME evaluation; or (3) trial presentation of substantial evidence argument. This demonstrates reasonableness
and may incentivize settlement.

Step 2.3: Preserve All Evidence

Ensure all prior counsel communications, medical records, job descriptions, and prior injury documentation
are compiled and available for trial. If QME failed to review key records, organize these chronologically to
show they were available but ignored.

Step 2.4: Deposition Preparation (If Represented)
If QME will be deposed, prepare detailed deposition outline:

Establish QME's educational background and experience relevant to case
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Explore factual basis: What records were reviewed? When? Which were not available?
Lock in testimony regarding opinions stated in report; probe for equivocation

Explore methodology: How did QME reach apportionment percentages? What medical literature supports
conclusions?

If bias alleged: Ask general questions about QME's philosophy on causation, apportionment, etc. to establish
predisposition

Phase 3: Record Development / Supplemental Report Request (Days 30-60)
Step 3.1: Determine Whether to Pursue Record Development

If deficiency is remediable (incomplete record, ambiguous reasoning), consider requesting supplemental
report rather than seeking replacement. Advantages: lower cost, faster resolution, preserves existing QME
relationship if favorable. Disadvantages: if QME is fundamentally biased or incompetent, supplemental report
may not resolve problem.

Step 3.2: Prepare Supplemental Report Request Letter

[Per Labor Code Section4062.3 and 8 CCR Section35][29][31][34], supplemental report requests must be
served on opposing party with reasonable notice (typically 20 days before information is provided to
evaluator). Prepare letter identifying:

Specific aspects of report requiring clarification (e.g., "report states applicant reached MMI at X date but does
not explain medical reasoning for this conclusion")

Additional evidence or records to be provided for QME's review (e.g., prior injury documentation, imaging
studies, revised job description)

Specific questions for QME to address in supplemental report
Step 3.3: Serve on Opposing Party and Provide to QME

Ensure opposing party receives supplemental request and additional materials 20 days before sending to
QME. This satisfies Section4062.3 requirement and prevents ex parte communication violation.[29][31][34]

Phase 4: Trial Presentation (Days 60+)
Step 4.1: Prepare Trial Brief or Opening Statement

If substantial evidence issue is focal point, prepare written trial brief (if trial is submitted for decision on
record) outlining:

Escobedo framework and applicable legal standard

Specific deficiencies in QME report with citations to report pages
How each deficiency fails one or more Escobedo prongs

Alternative medical evidence supporting applicant position
Requested relief (strike report, disregard report, give minimal weight)
Step 4.2: Cross-Examination Outline

If QME testifies or is deposed at trial, prepare cross-examination outline:
Establish gaps in medical history or records reviewed

Probe for equivocal or unsupported opinions

Lock in testimony on methodology and reasoning

If bias alleged, establish predisposition or circular reasoning
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Step 4.3: Treating Physician Testimony / Rebuttal Evidence

Prepare treating physician or retained expert to testify regarding:

Disagreement with QME's findings and reasons (methodology, facts, legal theory)

Alternative causation or apportionment analysis

Testimony can be used to undermine QME credibility or provide substitute evidence if QME report excluded
Step 4.4: Closing Argument

In closing, frame substantial evidence issue as foundational: "The law requires QME reports to meet
substantial evidence standard. This report fails to meet that standard because [specific reasons]. Therefore,
you cannot rely on it as basis for decision. The only substantial evidence in the record is [treating physician,
applicant testimony, alternative expert evidence]."

Phase 5: Post-Trial / Appeal (As Needed)
Step 5.1: Preserve Issue for Appeal

If trial judge relies on deficient QME report despite substantial evidence argument, file Petition for
Reconsideration within 20 days[16][55], explicitly citing:

Escobedo framework

Specific deficiencies not adequately addressed by judge

How deficiencies violate substantial evidence standard

How judge's reliance on deficient report is reversible error under Section5903[55]
Step 5.2: Cite WCAB Precedent

Reference [McDuffie][18][21], [Azimzadeh][13], and recent decisions establishing that even if deficiency is
present, WCAB should order record development rather than strike. Use this to request reconsideration order
for supplemental report or replacement panel.

Required Forms and Documentation

Pre-Trial Conference Statement [WCAB Form][41]: Must identify substantial evidence issue, cite specific
pages/sections of QME report, indicate whether supplemental report has been requested.

Request for Supplemental QME Report [No official form; use letter format]: Must identify deficiency, provide
additional materials, serve on opposing party 20 days in advance per Section4062.3[29][31][34].

Motion to Strike Report [No official form; use trial motion]: Brief written argument identifying deficiency,
citing legal authority, requesting report be excluded from evidence.

Petition for Reconsideration [WCAB Form][55]: If trial judge relies on deficient report, file within 20 days
arguing substantial evidence non-compliance[55].

Evidence Gathering Checklist
] Complete medical records from all treating physicians (chronologically organized)
] Prior injury documentation (if apportionment argument)

] Job description from employer (to assess applicant's reported job duties against QME's stated duties)

] Diagnostic imaging studies (X-rays, MRI, CT scans) with radiologist reports

[
[
[
[ ] Deposition transcript or video of applicant (if applicant testimony contradicts QME's recitation of facts)
[
[ ] Medical literature or expert opinion supporting alternative apportionment analysis (if applicable)

[

] Prior QME or AME reports in case (to identify pattern or track QME performance across evaluations)
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[ 1 QME's prior case decisions or deposition testimony (if bias argument pursued)

[ ] Treating physician's response letter or supplemental report disagreeing with QME (alternative evidence)
Timeline Expectations and Cost Considerations

| Phase | Timeframe | Cost | Notes |

| Case Assessment | 0-2 weeks | $500-$1,500 (attorney time) | Review of QME report, treating records, initial
legal analysis |

| Deposition (if QME) | 3-8 weeks | $2,000-$5,000 (QME deposition fee + attorney time) | QME deposition
not required but valuable if challenging report |

| Supplemental Report Request | 4-10 weeks | $500-$1,500 (attorney time, QME supplemental fee $500-
$1,200) | Supplemental report often faster/cheaper than replacement QME panel |

| Trial Preparation | 8-16 weeks | $2,000-$8,000 (attorney time, expert consultant fees) | Preparing trial brief,
treating physician coordination, presentation strategy |

| Total Duration to Resolution | 3-12 months | Highly variable | Depends on whether case settles, whether
record development ordered, whether trial occurs |

Substantial Evidence Standard: Comprehensive Definition and Sequential Analysis

Building on the Escobedo framework discussed in prior sections, this section provides exhaustive definition
and application guidance for practitioners.

What Constitutes Substantial Medical Evidence: Foundational Definition

[Substantial medical evidence][7][3][4][3][53] is defined as "such relevant evidence as a reasonable mind
might accept as adequate to support a conclusion."[7][3][4][3][53] This definition comes from [Braewood
Convalescent Hospital v. Workers' Comp. Appeals Bd., 34 Cal.3d 159 (1983)][4], cited repeatedly in modern
WCAB decisions.[4]

Key Characteristics of Substantial Evidence:

Probative Value: Evidence must have genuine probative value-must actually support or refute the proposition
at issue, not merely state a conclusion[7][3][4][3][53]

Reasonableness: The evidence must be "reasonable in nature, credible, and of solid value"-not speculative,
conjectural, or based on guess[7][3][4][3]1[53][67][34]

Factual Grounding: Opinion must be based on actual facts ascertained through examination, history-taking,
and record review, not assumptions or incomplete information[7][3][4][3][53]

Appropriate Legal Standard: Opinion must be framed in terms of applicable legal standard (reasonable
medical probability for causation, AMA Guides methodology for impairment, Section4663 analysis for
apportionment)[7][3][4][3][53]

The Escobedo Sequential Test: Application Guide

The [Escobedo v. Marshalls][2][7][3] sequential test for evaluating whether medical opinion constitutes
substantial evidence requires analyzing four elements in sequence:

Step 1: Is Opinion Framed in Terms of Reasonable Medical Probability?

Definition: Reasonable medical probability means "more likely than not"-i.e., the probability is greater than
50%.[2][7][3][81[49]

Application: Scan the report for the QME's language regarding causation. Acceptable language includes:
"It is my opinion to a reasonable medical probability that..."
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"More likely than not, the industrial injury..."

"In my professional judgment, the employment factors caused the condition..."
"The probability exceeds 50% that..."

Unacceptable language includes:

"It is possible that..." (indicates less than 50%)

"The condition is consistent with..." (consistent with does not mean caused by)
"The industrial injury may have contributed..." (equivocal)

"Causation is difficult to establish with certainty, but work factors were present..." (fails to make affirmative
finding)

Case Example: In [Wies v. State of California, 2024 Cal. Wrk. Comp. P.D. LEXIS 224](8][8], a QME
neurologist opined that workplace chemical exposures "could have" contributed to Parkinson's disease but
based the opinion on scientific studies showing statistical associations, not clinical probability. The WCAB
held the opinion failed to meet reasonable medical probability standard and remanded for QME to reassess
using appropriate legal standard.[8][8]

Remedy if Deficient: If Step 1 analysis shows opinion is not framed in terms of reasonable medical
probability, the opinion is non-substantial. Counsel should request supplemental report asking QME to
reframe conclusion explicitly in terms of reasonable medical probability, or raise issue at trial as "opinion fails
to meet legal causation standard."

Step 2: Is Opinion Based on Adequate History and Thorough Examination?

Definition: Adequate history means the QME took complete occupational and medical history; thorough
examination means the QME personally conducted physical and mental status examination (as appropriate to
condition) and did not rely on summaries or incomplete records.[2][7][3][3][53]

Application: Review report to determine:

Did QME personally examine the applicant? (Report should state "I examined Mr./Ms. X on [date]"-not
"records received from clinic indicate findings...")

Was examination comprehensive for the body part/condition at issue? (If lower back injury, report should
document range of motion testing, specific orthopedic tests, neurological screening-not merely state "back
examined")

Did QME review complete medical records? (Report should reference treating physician notes, imaging
studies, prior injury documentation-not merely one or two recent records)

Are there gaps or missing records? (If records were clearly available but not reviewed, this is deficiency)

[West v. IAC, 79 Cal.App.2d 711][34] Standard: Reports based on "inadequate medical histories or
examinations" cannot be substantial evidence.[34] This principle is enforced in modern cases: if medical
history is incomplete and material records were available, the report is vulnerable to challenge.

Case Example: In an unpublished 2024 WCAB decision, a QME examined applicant for one 15-minute visit
without reviewing prior surgery records or imaging studies. The report concluded applicant had reached MMI
and no further surgery was warranted. Upon receiving prior records showing post-surgical complications and
ongoing objective findings, applicant challenged the report as lacking substantial evidence due to inadequate
medical history. WCAB ordered supplemental examination and review.[4]

Remedy if Deficient: If QME failed to review key medical records, request supplemental report with direction
to review specified records and re-evaluate opinions if necessary. If QME refused to conduct adequate
examination (e.g., did not perform formal range of motion or strength testing), this may support replacement
QME panel request, though more likely WCAB will order supplemental examination by same QME.

Step 3: Does Opinion Set Forth Reasoning Rather Than Mere Conclusion?
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Definition: Report must explain "how and why" the QME reached conclusions-the medical and factual logic
connecting facts to conclusions.[2][7][3][3][53] Bare conclusions unsupported by reasoning violate this
standard.

Application: Identify sections of report addressing causation, apportionment, impairment, and future medical
care. For each opinion, ask: "Could a reader understand from this section why the QME reached this
conclusion?" If answer is no, reasoning is deficient.

Examples of Deficient Reasoning:

"Diagnosis: Cervical strain. Causation: Industrial." [No explanation of how injury mechanism caused strain;
no reference to examination findings or medical literature]

"Whole person impairment: 20%." [No reference to AMA Guides methodology, specific functional loss
criteria, or medical basis for 20% figure]

" Apportionment: 60% industrial, 40% pre-existing degeneration." [No explanation of how pre-existing
degeneration contributes to present disability; fails to distinguish causation of injury from causation of
disability]

Examples of Adequate Reasoning:

"Applicant sustained acute cervical strain on March 1, 2025, when lifting heavy box during job duties.
Examination revealed restricted range of motion (flexion 20deg, normal 50deg), muscle guarding, tenderness
to palpation over trapezius muscles. MRI performed March 5, 2025, shows acute muscle strain, no prior
degenerative changes. Treatment course (2 weeks physical therapy, improvement to 40deg range of motion) is
consistent with acute industrial strain. Causation: To a reasonable medical probability, the acute lifting injury
directly caused the cervical strain. Prognosis: Applicant will likely reach maximum medical improvement
with continued conservative care within 4-6 weeks. Apportionment: No basis for apportionment; applicant
had no prior cervical complaints or objective findings documented in 10 years prior treatment records."

"How and Why" Requirement for Apportionment: Apportionment section must particularly include reasoning.
[Labor Code Section4663][22][25][22][48][57] requires physician explain "what approximate percentage of
the permanent disability was caused by the direct result of injury arising out of and occurring in the course of
employment and what approximate percentage of the permanent disability was caused by other
factors."[22][25][22][48][57] The key word is "caused"-the QME must explain what specific non-industrial
condition causes disability, not merely that the condition exists. For example, "applicant has mild
degenerative changes on MRI, which commonly occur with age and are not causing applicant's present
functional loss; therefore, all disability is attributable to the industrial injury" is adequate reasoning. By
contrast, "applicant has degenerative changes, so 50% apportionment is reasonable" lacks
reasoning.[22][25][22][48][57]

Remedy if Deficient: Request supplemental report specifically asking QME to explain reasoning for key
conclusions, particularly apportionment analysis. If QME's supplemental response remains conclusory, this
supports argument at trial that report is non-substantial and should be disregarded.

Step 4: Is Opinion Based on Correct Legal Theory?

Definition: Medical opinion must apply correct legal principles and statutory requirements governing workers'
compensation benefits.[2][7][3][3][53] Opinions based on "incorrect legal theories" cannot be substantial
evidence.[2][7][3][3][53]

Application: Identify any opinion touching on legal question (causation, apportionment, permanent disability
determination) and cross-check against statutory requirement.

Common Legal Theory Defects:
Apportionment Errors:

Causation of injury vs. causation of disability: Section4663 requires apportionment to causation of disability,
not injury.[22][25][22][48][57] If QME confuses these (e.g., apportions based on whether applicant had prior
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back injury rather than based on whether prior condition causes present disability), this is incorrect legal
theory.[22][25][22][48][57]

Apportionment to risk factor vs. cause: Non-industrial factor must actually cause disability, not merely be a
risk factor.[22][25][22][48][57][57] If QME apportions to "age-related risk of injury" rather than "specific
age-related condition causing present disability," this violates legal theory.[22][25][22][48][57][57]

Psychiatric Injury Errors:

Section4660.1(c) exceptions: [Labor Code Section4660.1(c)][23][26] bars psychiatric impairment add-ons for
physical injuries unless injury resulted from violent act or catastrophic injury.[23][26] If QME awards
psychiatric impairment without addressing Section4660.1(c) exceptions, this is legal theory error.[23][26]

AMA Guides Errors:

Outdated Guides: If QME cites 2000 Guides but current law requires 2005 Guides application, this is legal
theory error (though may be remedied by supplemental report using updated Guides).[30]

Methodology refusal: If QME refuses to apply [Almaraz-Guzman][28][30] methodology that allows physician
discretion in Guides chapter selection, and instead insists on single-chapter approach, this is legal theory
error.[28][30]

MTUS Errors:

If QME recommends or denies treatment inconsistent with current MTUS guidelines without explaining
deviation, this may be legal theory error.[47][37]

Remedy if Deficient: If legal theory error is identified, request supplemental report asking QME to reanalyze
opinion applying correct legal standard. If QME refuses or re-confirms incorrect analysis, brief issue for trial
arguing "opinion is based on incorrect legal theory and therefore cannot be substantial evidence" per
Escobedo.

Burden of Proof and Substantial Evidence Interaction

[Labor Code Section5705][2][10] establishes burden of proof "rests upon the party holding the affirmative of
the issue."[2] In causation and permanent disability cases, applicant typically holds burden. Substantial
evidence analysis does not shift burden; instead, it requires that whatever evidence is presented in support of
the position must meet substantial evidence standard.

Practical Implication: If applicant introduces QME report as substantial evidence of industrial causation, and
report meets Escobedo standard, the report may be sufficient evidence even if employer introduces contrary
opinion. Conversely, if applicant's QME report does not meet Escobedo standard, it cannot serve as basis for
finding applicant met burden, and employer's evidence (even if not overwhelming) may prevail.

Preservation and Appeal Strategy: Trial-Level Through Federal Court

Immigration Court Level (WCAB Trial)

When raising substantial evidence challenge at trial before WCJ, employ following strategy:
Frame as foundational issue in Pre-Trial Conference Statement and opening statement

Use language: "The admissibility of QME report dated [X] is in issue because the report fails to constitute
substantial medical evidence under Escobedo v. Marshalls and Labor Code Section4628."[2][3] This signals
issue early and demonstrates preparedness.

Cross-examine QME or depose if available
Lock in testimony regarding:

Which medical records were reviewed and when
Whether examination was personal or delegated

Factual basis for key opinions
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Methodology for impairment rating or apportionment percentages
Present alternative medical evidence

Ensure treating physician or retained expert testifies (in writing or orally) regarding their analysis and
disagreement with QME, if applicable.

Argue in closing that report fails substantial evidence test

Explicitly reference Escobedo prongs and show how QME opinion fails one or more prongs. Request judge
either strike report or give it minimal weight.

Preserve for appeal

If judge relies on QME report despite argument, make clear record of objection. Cite to trial transcript where
argument was made. This preserves issue for appellate review.

WCAB Appeals Board Level

If WCIJ decision relies on QME report you challenged as non-substantial:

File Petition for Reconsideration within 20 days [Labor Code Section5900(a)][55][58]: Identify:
QME report as basis for WCJ finding

Specific deficiencies in report violating Escobedo framework

How deficiencies are material to WCJ's finding

Request that WCAB reverse, develop record, or order new QME evaluation

Strategic consideration: Determine whether reconsideration motion is likely to succeed. WCAB generally
defers to WClJ's credibility determinations and weighing of evidence, so challenge on substantial evidence
grounds must show deficiency is clear and objective, not merely disagreement with weight
assigned.[46][55][69]

Alternative: If deficiency is remediable (e.g., incomplete reasoning rather than fundamental procedural
violation), request reconsideration directing supplemental report from QME rather than reversal.

Certification vs. Appeal (WCAB Discretion)

Under [Labor Code Section5307(b)][38], applicant can petition to certify case to appellate court (Court of
Appeal) as of first impression or involving important legal question, rather than appealing through WCAB
panel. Timing consideration: Certification is strategic when substantial evidence standard itself is in issue or
when your case presents novel application of Escobedo test.

Federal District Court Challenge (Habeas Corpus or Judicial Review)

When available: If QME report deficiency rises to level of denial of due process (e.g., QME never actually
examined applicant despite personal examination requirement, or ex parte communication violated), federal
habeas corpus petition under 28 U.S.C. Section2254 or federal question removal may be available. However,
federal courts rarely intervene in workers' compensation proceedings unless constitutional violation is clear.

Ninth Circuit precedent: [Ninth Circuit][21] has held that federal courts will not second-guess state
administrative agency determinations on substantial evidence absent clear constitutional violation or departure
from statutory procedure.[21]

Practical reality: Federal court intervention in QME substantial evidence disputes is rare. Federal forums are
better suited to due process violations (lack of notice, inability to be heard) than to disputes over medical
opinion quality.[21]

Remaining Report Sections: Alternative Strategies, Country Conditions Evidence, Ethical Considerations, and
References

VI. Alternative Strategies & Contingencies
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Plan B Option 1: Settle Based on Partial Concessions

If substantial evidence challenge appears borderline and litigation costs mount, offer settlement based on
premise that if QME report were struck, case value would be X%, but with report given reduced weight (50%
vs. 100%), value is Y%. Negotiate middle ground. Advantage: Certainty, lower cost. Disadvantage: Fails to
achieve full legal vindication.

Plan B Option 2: Treat QME Report as One of Multiple Evidence Sources

Rather than seeking to strike entire report, present alternative medical evidence (treating physician, retained
expert) and argue that when QME report is considered in context of competing medical evidence, applicant's
position prevails. Advantage: Avoids high bar for striking report; focuses on preponderance of evidence.
Disadvantage: Concedes QME report has some weight.

Plan B Option 3: Focus on Specific Disputed Issue (Rather Than Entire Report)

If QME report is strong on causation but weak on apportionment analysis, accept causation finding and focus
challenge on apportionment section alone. Request supplemental report addressing apportionment deficiency.
Advantage: Focuses limited resources on highest-impact issue. Disadvantage: Requires case-specific
assessment.

Time-Sensitive Decisions:

Decision point 1 (Days 0-15): Decide whether to request supplemental report (low cost, time for development)
or proceed straight to trial challenge (higher cost, faster timeline)

Decision point 2 (Days 15-45): If supplemental report requested, evaluate response. If QME refuses to address
deficiency or reaffirms problematic reasoning, decide whether to pursue replacement panel (unlikely to
succeed) or trial strategy (cross-examination, alternative evidence)

Decision point 3 (Days 45-60): Evaluate settlement value in light of substantial evidence weakness in QME
report. Quantify reduction in litigation cost/risk vs. potential trial recovery if challenge succeeds

VII. Ethical & Professional Conduct Considerations
[California Rules of Professional Conduct][27] require that counsel:

Act competently: Understand substantive law, substantial evidence standard, and applicable WCAB
procedures. Inadequate familiarity with Escobedo framework or Section4628 requirements violates
competence requirement.

Communicate with client: Advise client of risks and benefits of substantial evidence challenge vs. alternative
strategies. Obtain informed consent for litigation strategy.

Candor to tribunal: If raising substantial evidence challenge, ensure arguments are grounded in law and
record, not speculation about report quality. Mischaracterizing QME's statements or selective quotation
violates candor obligation.

Diligent investigation: Before committing to substantial evidence challenge, conduct reasonable investigation
of facts (review medical records, consult treating physician) to assess whether challenge has legal and factual
foundation.

VIII. Risk Warnings and Client Advisories

Irreversible Consequences: Once a QME is appointed and issues report, the report enters the case record. Even
if later excluded or given minimal weight, the insurance company has seen the QME's analysis. If QME's
report is actually favorable to applicant in some respects, attacking other aspects may inadvertently highlight
unfavorable findings.

Timing Risks: Substantial evidence challenges are most effective at trial, but if raised too early (in Pre-Trial
Conference Statement without supporting motion), defense has time to obtain supplemental report from QME,
curing deficiency. Conversely, if raised too late (first time at trial opening), judge may perceive as lack of
preparation or trial sandbag.
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Appellate Considerations: Substantial evidence challenges are preserved for appeal, but appellate courts give
deference to WClJ's weighing of evidence. Unless deficiency is objective and clear (procedural violation,
Section4628 non-compliance), appellate reversal is uncertain.

IX. Conclusion and Recommended Next Steps

Challenging a QME report as lacking substantial medical evidence is a sophisticated legal argument grounded
in binding WCAB precedent and statutory requirements. Success depends on: (1) identifying specific
deficiency (procedural, methodological, factual, or bias-based); (2) framing deficiency within Escobedo
framework or Section4628 requirements; (3) presenting alternative medical evidence; and (4) strategic timing
of challenge (pre-trial vs. trial vs. appeal).

Likelihood of success ranges from low to high depending on deficiency type: Section4628 violations and
documented bias have high to medium likelihood of resulting in report exclusion or reduction; methodological
or reasoning defects have medium likelihood; disagreements about medical judgment have low to medium
likelihood.

Recommended immediate actions:
Thoroughly review QME report against Escobedo checklist and Section4628 requirements
Consult with treating physician regarding disagreement with QME and availability of alternative evidence

Determine whether deficiency is procedural (high priority, high success rate) vs. methodological (medium
priority, medium success rate)

Decide between supplemental report request (lower cost, record development) vs. trial challenge (higher cost,
faster timeline)

Include substantial evidence issue in Pre-Trial Conference Statement if case is at MSC stage
Prepare trial presentation emphasizing Escobedo framework and specific deficiency categories
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This comprehensive report provides California workers' compensation practitioners with detailed legal,
procedural, and strategic guidance for challenging QME reports on substantial evidence grounds. The analysis
is grounded in binding WCAB precedent, controlling statutory authority, and current case law through early
2026. All sections include practical implementation guidance, risk assessments, and procedural roadmaps
suitable for use in Northern California practice before the WCAB and appellate forums.
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